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Overview 

1. An Overview of Aboriginal Lands in Canada 

• The three legal regimes  

 Historic Treaties in Canada 

 Modern Land Claim Agreements 

 Non-treaty areas 

2. The Crown’s Duty to Consult and Accommodate 

• Source – The Honour of the Crown 

• Purpose: Asserted Aboriginal Rights and Title (protection) 

• Purpose: Historic Treaties (procedural gaps) 

• Scope and Extent of Obligation  

3. The Role of the Regulator 

•  Rio Tinto v. CSTC (2010 SCC) – Legislative Intent 

• Standing Buffalo (2010 FCA) – Role the NEB 

• Clyde River and Chippewas of the Thames (SCC hearing fall 2016) 

 



PART ONE 

 
An Overview of Aboriginal Lands in Canada 

 or  

 
250 years of history in 5 minutes or less  



The Three Legal Regimes in Canada  

•Historic Treaties 
 between the early 1700’s and the early 1900’s in the regions covering 

southern Ontario, parts of the Maritimes and the Prairie provinces 
 

•Modern Land Claim Agreements 
 from 1975 onward and most predominantly in northern Canada (north 

of 60) and a few very small areas of British Columbia 
 

•Non-treaty areas 
 predominantly in British Columbia in areas where historic or modern 

treaties have not been concluded 
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Part 1 Summary: Three Legal Regimes 

•Historic Treaties 
 between the early 1700’s and the early 1900’s in the regions covering 

southern Ontario, parts of the Maritimes and the Prairie provinces 
 

•Modern Land Claim Agreements 
 from 1975 onward and most predominantly in northern Canada (north 

of 60) and a few very small areas of British Columbia 
 

•Non-treaty areas 
 predominantly in British Columbia in areas where historic or modern 

treaties have not been concluded 
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PART TWO 

 
The Crown’s Duty to Consult and Accommodate 

 
or  

 
15 years of jurisprudence in 5 minutes or less  



Part 2 Overview: The Duty to Consult 

• Source of the Duty: Honour of the Crown 

• Nature of the Duty: Constitution/Common Law 

• Trigger for the Duty: When it Arises 

• Scope and Content: High, Medium, Low 

• Purpose of Consultation: 

• In non-treaty areas 

• In historic treaty areas 

• In modern treaty areas 
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Aboriginal Consultation 
-Source- 

What is the source of Aboriginal Consultation? 

 “The government’s duty to consult with Aboriginal 
peoples and accommodate their interests is grounded 
in the honour of the Crown.” (Haida Nation at para. 
16) 

 “In all its dealings with Aboriginal peoples, from the 
assertion of sovereignty to the resolution of claims and 
the implementation of treaties, the Crown must act 
honourably. ” (Haida Nation at para. 17) 

 

14 



Aboriginal Consultation 
-Legal Nature of the Duty- 

What is the legal nature of the Crown’s duty to 
consult Aboriginal peoples?  

 Both a common law and constitutional obligation on 
the Crown 

 Common law duty arises from “honour of Crown” 

 Constitutional duty arises from section 35 of the 
Constitution Act, 1982: 

• “The existing aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby 
recognized and affirmed.” 
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Aboriginal Consultation 
-Trigger- 

When is the Crown’s duty to consult triggered? 

 “When the Crown has knowledge, real or 
constructive, of the potential existence of the 
Aboriginal right or title and contemplates conduct 
that might adversely affect it” (Haida Nation, para. 35) 

 Three part test: 

1. Crown has knowledge of a potential Aboriginal 
claim or right; 

2. Crown contemplates conduct; 

3. the conduct contemplated has the potential to 
adversely affect an Aboriginal claim or right. 
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Aboriginal Consultation 
-Scope and Content of the Duty- 

Varies with the circumstances: 

 “Scope of the duty is proportionate to a preliminary 
assessment of the strength of the case supporting 
the existence of the right or title, and to the 
seriousness of the potentially adverse effect upon 
the right or title claimed.” (Haida Nation, para. 39) 

 

 Spectrum of consultation: 
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Aboriginal Consultation 
-Scope and Content- 

• Low end of the consultation spectrum: 
  notice; 
 disclosure of information;  
 and discussion of any issues raised.  

• High end of the consultation spectrum: 
 the opportunity to make submissions for 

consideration; 
 formal participation in the decision-making 

process;  
written reasons to show how concerns were 

considered and their impacts on the decision; 
and  

 if necessary, accommodation of their interests.  
 

 
18 



19 

Aboriginal Consultation 
-Purpose (in non-treaty areas)- 

Asserted, but unproven rights: 

 

 Haida:  “To unilaterally exploit a claimed resource 
during the process of proving and resolving the 
Aboriginal claim to that resource, may be to deprive 
the Aboriginal claimants of some or all of the benefit 
of the resource.  That is not honourable.” (para. 27) 

 

 Rio Tinto: “…the purpose of consultation is to protect 
unproven or established rights from irreversible harm 
as the settlement negotiations proceed.” (para. 41)  
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Aboriginal Consultation 
-Purpose (in Historic Treaty Areas)- 

Historic Treaties: 
 

 Mikisew: “Both the historical context and the inevitable 
tensions underlying implementation of Treaty 8 demand 
a process by which lands may be transferred from the 
one category (where the First Nations retain rights to 
hunt, fish and trap) to the other category (where they do 
not).  The content of the process is dictated by the duty 
of the Crown to act honourably.” (para. 33) 

 

 purpose of the duty to consult was to fill any  
“procedural gaps” in the treaty  



Aboriginal Consultation 
-Purpose (in Modern Treaty Areas)- 

 Duty to consult applies to modern treaties where 
there is a “procedural gap” as there was here (para. 38 
and 61): 

• “duty to consult is derived from the honour of the 
Crown which applies independently of the expressed 
or implied intention of the parties” 

• “consultation can be shaped by agreement of the 
parties, but the Crown cannot contract out of its duty 
of honourable dealing with Aboriginal people” 
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Tsawwassen Final Agreement 

The SCC says: ““consultation can be shaped by agreement of the 
parties” 

The Tsawwassen Final Agreement says: 

“For greater certainty, the exercise of a power or authority, 
or an action taken, by Canada or British Columbia that is 
consistent with or in accordance with this Agreement is not 
an infringement of the Section 35 Rights of Tsawwassen 
First Nation and will not be subject to any obligation to 
consult except as set out in [specified clauses in the 
Agreement].” (s. 45 and 46) 
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Summary 

Duty to Consult – Judge-made law 
 

 Non-treaty areas  

• Purpose: protection pending settlement 

 Historic Treaties 

• Purpose: fill procedural gap 

 Modern Treaties 

• Purpose: fill procedural gaps, if any  
(but not where consultation has been shaped by 
agreement of the parties) 
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Duty to Consult: Judge-made Law 

 Early Days 

• Sparrow (1990) 

• Delgamuukw (1997) 

 The Framework:  

• Haida/Taku (2004) 

• Mikisew (2005) 

 The Clarification:  

• Rio Tinto Alcan v. CSTC  (2010) 

• Beckman (Yukon) v. Little Salmon (2010) 

 Recent Developments:  

• Behn v. Moulton (2013) 

• Williams v. BC (2014) 

• Grassy Narrows (2014) 
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Why the focus on Court decisions? 

 

“This case is the first of its kind to reach this Court. 
Our task is the modest one of establishing a 
general framework for the duty to consult and 
accommodate, where indicated, before Aboriginal 
title or rights claims have been decided. As this 
framework is applied, courts, in the age-old 
tradition of the common law, will be called on to 
fill in the details of the duty to consult and 
accommodate.” 

 
Haida Nation v. British Columbia, 2004,  

SCC 73 at para. 11. 
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The “Seven Year Itch” 

 

• 1982 The Constitution Act, 1982 

• 1990 R. v. Sparrow 

• 1997 Delgamuukw v. British Columbia 

• 2004 Haida Nation v. British Columbia 

• 2010 RTA v. CSTC / Little Salmon 

• 2017 ? (Clyde River/Chippewas of the Thames) 
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PART THREE 

 
The Role of the Regulator 

 
or  

 
Why is Bergner telling me all this stuff?  



The Role of the Regulator 

Do you have to worry about all this? 

It depends… 

• It might be your job to consult 

• It might be your job to evaluate the adequacy of 
consultation done by others 

• You might have both of these jobs 

• You might have neither of these jobs 

The “legislative intent” probably isn’t terribly clear.   
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Two Case Studies 

BC Utilities Commission 

• Rio Tinto Alcan v. Carrier Sekani Tribal Council 

National Energy Board 

• Standing Buffalo 

• Chippewas of the Thames 

• Hamlet of Clyde River 
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 Rio Tinto Alcan Case – Background 
2010 SCC 43 

1950s Alcan dammed the Nechako River 

CSTC claim Nechako Valley as part of 
their traditional territory 

As was the practice at the time, alleged 
that no consultation with First Nations 
occurred  

Since 1961 excess power sold to BC Hydro 
under Energy Purchase Agreements 
(“EPA”) 

BC Hydro submitted 2007 EPA for filing 
with the BCUC 

CSTC intervened before the BCUC 
alleging the duty to consult had been 
triggered, but no consultation had 
taken place 

CSTC argued that a duty arose because 
the Crown, through BC Hydro, was 
acquiring a benefit from the 
construction of the dam in the 1950s 



Rio Tinto Alcan Inc. v. Carrier Sekani 
Tribal Council 
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Rio Tinto Alcan Inc. v. Carrier Sekani 
Tribal Council 
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The Administrative Process 

BCUC held a hearing and found: 

 the 2007 EPA would not affect water levels 
in the Nechako River (factual finding) 

 Assumed the historic infringement, but 
concluded “more than just an underlying 
infringement” was required 

 Absence of an adverse effect meant that 
duty to consult was not triggered 

 Appealed - BC Court of Appeal allowed the 
appeal and required the BCUC to consider 
the adequacy of consultation  
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RTA and BC Hydro v. CSTC (SCC) 

A.G. CANADA 

A.G. BRITISH COLUMBIA  

A.G. ONTARIO  

A.G. ALBERTA 

INDEPENDENT POWER 
PRODUCER 
ASSOCIATION OF BRITISH 
COLUMBIA 

------------------------------------------------ 

BC UTILITIES COMMISSION 

A.G. NEWFOUNDLAND and 
LABRADOR (withdrew) 

ENBRIDGE PIPELINES INC. (*) 

TRANSCANADA KEYSTONE 
PIPELINE GP LTD. (*) 

ASSEMBLY OF FIRST NATIONS 

FIRST NATION SUMMIT 

NUNAVUT TUNNGAVIK 
INCORPORATED 

LAKES DIVISION OF THE 
SECWEPEMC NATION 

DUNCAN’S FIRST NATION and 
HORSE LAKE FIRST NATION 

------------------------------------------------ 

MIKISEW CREE FIRST NATION 

NLAKA’PAMUX NATION TRIBAL 
COUNCIL, OKANAGAN NATION 
ALLIANCE and UPPER NICOLA 
INDIAN BAND 

STANDING BUFFALO DAKOTA 
FIRST NATION (*) 

MOOSOMIN FIRST NATION (*) 
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Supreme Court of Canada Decision 

Unanimous decision to allow the appeal 

Two main issues: 

 Aboriginal Law Issue  

• When does the duty to consult arise? 

• Past wrongs; historic infringement 

 Administrative Law Issue 

• What is the role of a tribunal in consultation? 

Does it have a duty to consult? 

Does it have the power to assess the 
adequacy of consultation? 

Where is its authority to do either derived?  
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Administrative Law Issue: 
What is a tribunal’s role in consultation? 

 Duties of tribunals depend on their enabling statutes: 

 “The duty on a tribunal to consider consultation and the 
scope of that inquiry depends on the mandate conferred 
by the legislation that creates the tribunal.” 

 Legislature may choose to delegate the duty to consult to 
a tribunal, and it may empower the tribunal to determine 
whether adequate consultation has taken place.”  

 EITHER, BOTH or NONE 

 The obligation to consult must be met, but the Crown can 
choose the vehicle through which it does so. 

 



Application to the BCUC 

 The statute granted the Commission the power to decide 
questions of law and required it to consider “any other factor 
that the commission considers relevant to the public 
interest”.  

 “The constitutional dimension of the duty to consult gives rise 
to a special public interest, surpassing the dominantly 
economic focus of the consultation under the Utilities 
Commission Act. ” 

 “…the Commission had the power to consider whether 
adequate consultation with concerned Aboriginal peoples had 
taken place.”  It did not have the power “to engage in 
consultations in order to discharge the Crown’s constitutional 
obligation to consult.” 
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Unresolved Issues 

 The Applicant before the BCUC was BC Hydro, a Crown agent 

“BC Hydro’s proposal to enter into an agreement to purchase 
electricity from Alcan is clearly proposed Crown conduct.  BC 
Hydro is a Crown corporation.  It acts in place of the Crown.” 
(para. 81.) 

  The Court found that the Commission “had the power to 
consider whether adequate consultation with concerned 
Aboriginal peoples had taken place.”  Issue was consultation 
by BC Hydro. 

 What happens when (i) the Applicant is not a Crown agent; 
and/or (ii) where the Crown is not otherwise a party to the 
proceeding? 

38 



39 

Standing Buffalo Dakota First Nation v. Enbridge 
Pipelines Inc.– Background 

2009 FCA 308 

Three NEB CPCN Decisions: 

 TransCanada Keystone Pipeline, OH-1-2007 

 Enbridge Southern Lights GP, OH-3-2007 

 Enbridge (Alberta Clipper), OH-4-2007 

 

Section 52 of the NEB Act:  

 CPCN Process:  

 “The Board may, subject to the approval of the Governor 
in Council, issue a certificate in respect of a pipeline if the 
Board is satisfied that the pipeline is and will be required 
by the present and future public convenience and 
necessity…” 
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NEB Findings in 3 Applications 

 “It is not within the jurisdiction of the Board to deal with land 
claim matters.” (Keystone OH-1-2007, p. 42) 

 Any adverse impacts are expected to be minimal … no need 
to impose conditions on the approvals 

 

“The Board does not agree with Standing Buffalo’s 
position that, before it considers the substantive 
merits of the Certificate application, it must 
determine the strength of Standing Buffalo's claim 
and assess the adequacy of Crown consultation. … 
(Southern Lights OH-3-2007, p. 10) 
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Standing Buffalo v. Enbridge,  
2009 FCA 308 

Issue: 

 Whether the NEB was required to determine whether 
the Crown, which was not a party, was under a duty to 
consult the appellants with respect to potential adverse 
impacts of the proposed projects on the appellants and 
if it was, whether that duty had been adequately 
discharged. (para. 2) 

Conclusion: 

  The NEB was not required to undertake the Haida 
analysis before considering the merits of the Project 
approval applications.  

 The courts are the appropriate venue for the 
adjudication of Aboriginal issues. (para. 30) 
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Leave Denied by SCC 
2010 CanLII 70763 (SCC)  

 In December 2010 

 Standing Buffalo’s leave to appeal to the SCC 
application was dismissed 

What does that mean… 

 NEB got it right; or 

 Federal Court of Appeal got it right; or 

 We (the Court) just told you the law (in RTA v. 
CSTC), so you figure out what it means 

 



Between 2010 and 2016 

 Some Regulators embrace a new role assessing the adequacy 
of consultation 

 E.g. BC Utilities Commission – First Nations Information Filing 
Guidelines for Crown Utilities 

 Some Regulators have their role clarified by the Legislators  

 E.g. Alberta Energy Regulator – Responsible Energy 
Development Act (2012), section 21 

 

…and… 

 Some Regulators remained confused about direction 
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Line 9 – Confused about its direction 

 1976 -- Line 9 began transporting oil eastward from Sarnia, 
Ontario to Montreal, Quebec 

 1999 -- the Board approved a reversal of the flow of oil in a 
segment of Line 9 

 2012 -- Enbridge  
applied to the National 
 Energy Board to  
re-reverse the line  
back to a West to East  
direction 

 

47 



Line 9 – In front of the NEB 

  Board sets a public hearing. The Hearing Order was served 
upon the representatives of the federal Crown, Ontario and 
Quebec.  

 Sept. 2013, First Nations send the Crown a ‘Request for 
Consultation Letter’, but receive no reply before hearing. 

 NEB hearing in October 2013. The Crown did not participate.  
First Nation participated and argued NEB should not approve 
project until Crown consultation had occurred.  

 January 2014, Crown responds to Letter to say the 
Government relies on Board processes to address potential 
impacts to Aboriginal and treaty rights stemming from 
projects under the Board’s mandate 
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Chippewas of the Thames First Nation v. 
Enbridge Pipelines Inc., 2015 FCA 222  

Issue: 

 Whether the NEB was required to determine whether the 
Crown, which was not a party, was under a duty to consult 
the appellants with respect to potential adverse impacts of 
the proposed projects on the appellants and if it was, 
whether that duty had been adequately discharged. (para. 
20(b)) 

Conclusion (Majority, per Ryer JA): 

  “Standing Buffalo Governs” The NEB was not required to 
undertake the Haida analysis before considering the merits of 
the Project approval applications.  
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• Chippewas of the Thames First Nation v. 
Enbridge Pipelines Inc., 2015 FCA 222  

Conclusion (Majority, per Ryer JA) Continued: 

 
“In Carrier Sekani, the party seeking an approval from 

BCUC was the Crown itself. In contrast, the Crown did 

not participate in the approval proceedings before the 

Board in Standing Buffalo. Instead, the party seeking 

approval from the Board was Enbridge, a private-sector 

corporation that was unrelated to the Crown. 

 

The non-participation of the Crown in the hearing 

process in Standing Buffalo is significant.” (paras. 38-39) 
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Chippewas of the Thames First Nation v. 
Enbridge Pipelines Inc., 2015 FCA 222  

Conclusion (Minority, per Rennie JA): 

 
“…the foundation on which Standing Buffalo was 

predicated has been altered by Carrier Sekani, such that 

it no longer ought to be followed.” (para. 82) 

 

“Whether or not the Crown shows up at regulatory 

proceedings cannot alter the responsibilities of the Board 

with respect to the Crown’s duty of consultation… The 

Board’s jurisdiction to assess consultation does not vary 

according to project proponent.” (para. 104) 
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Hamlet of Clyde River v. TGS-NOPEC 
Geophysical Company ASA, 2015 FCA 179 

 The NEB issued a Geophysical Operations Authorization (GOA) 
to undertake a seismic survey program in Baffin Bay and the 
Davis Strait 

 

 Issue: Was the Crown’s  
duty to consult  
with the Inuit  
in regard to the Project  
adequately fulfilled? 
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Hamlet of Clyde River v. TGS-NOPEC 
Geophysical Company ASA, 2015 FCA 179 

“I conclude that the Board has a mandate to engage in a 

consultation process such that the Crown may rely on that 

process to meet, at least in part, its duty to consult with 

Aboriginal peoples.” (para. 65) 

“the duty to consult may be integrated into robust 

environmental assessment and regulatory review processes.” 

(para. 68) 

 

“In my view, the nature and the scope of the process 

afforded by the Board was sufficient to uphold the honour of 

the Crown.” (para. 92) 
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Hamlet of Clyde River v. TGS-NOPEC 
Geophysical Company ASA, 2015 FCA 179 

Board process provided: 

 Timely notice 

 Adequate information / response to questions 

 Community meetings / opportunity to raise concerns 

 Changes to the Project in response to concerns 

 Facilitation of Aboriginal participation before the Board 

 Terms and conditions in response to concerns 

(See paras. 92-100) 

Note: Court relies on a combination of Proponent-led and Board-
led processes 
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Remember the “Seven Year Itch”? 

 In October 2010, the Supreme Court of Canada issued its 
decision in RTA v. CSTC (re: the role of tribunals) 

 On March 10, 2016, the Supreme Court of Canada 
granted leave to appeal in both: 

 Chippewas of the Thames First Nation and  

 Hamlet of Clyde River 

 The cases were heard together on November 30, 2016 
(with a decision likely in 2017) 

 

 Stay tuned… 
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Practical Considerations for the Regulator 

1. Look to your enabling statute (and relevant case law) to 
determine whether you are to play a role in the 
consultation process. Be alive to any provisions where a 
“public interest” determination must be made 

2. Different considerations may come into play when 
Crown (or Crown Corporation) is participant  

3. Different considerations may come into play where 
regulator is the final decision maker 

4. Courts will tend to defer to regulators when looking at 
the impacts of the project and the adequacy of process 
(but will be less deferential on the law) 
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Further Discussion #1 

 “The Crown’s Duty to Consult Aboriginal Peoples: 
Towards an Understanding of the Source, Purpose and 
Limits of the Duty”  

by Chris W. Sanderson, Q.C., Keith B. Bergner and Michelle S. Jones   
Alberta Law Review, Vol. 49, No. 4 (May 2012) 

 “The Crown’s Duty to Consult and the Role of the 
Energy Regulator”  

by Keith B. Bergner, Energy Regulation Quarterly, Vol. 2 (May 2014) 

 “Mapping the Territory: Aboriginal Title and the 
Decision in Tsilhqot’in Nation v. British Columbia”  

by Keith B. Bergner, Rocky Mountain Mineral Law Institute 
Vol. 61, paper no. 14B (2015) 
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Further Discussion #2 

Dwight Newman  

 “Revisiting the Duty to Consult Aboriginal Peoples” 
(Saskatoon: Purich, 2014)  

Tom Isaac 

 “Aboriginal Law: Commentary and Analysis, 2012” 
(Saskatoon: Purich, 2012).  

Kirk N. Lambrecht Q.C. 

 “Aboriginal Consultation, Environmental Assessment, 
and Regulatory Review in Canada” 
(Regina: Univ. of Regina, 2013).  

 



Thank You! 
Keith Bergner 

kbergner@lawsonlundell.com 
(604) 631-9119  / (403) 218-7538  
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