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2017 ENERGY REGULATION COURSE 
 

Board Practice and Procedure 
Speaking Notes for 

Peter W. Gurnham, QC 
 

I intend to outline some topics that may be of interest to you related to 

Board practice and procedure. 

What I propose to do is three things:  

 Review some of the important principles I believe a regulator should 

keep in mind when applying and developing its Rules of Practice and 

Procedure.   

 I will outline the basic steps to a hearing and explain the public 

hearing process (refer to mock hearing).  

 Then I will discuss a few specific topics that might be of interest to 

you or assist you in your hearings. 

[Slide] 

A.  RULES GOVERNING REGULATORY BODIES 

In making decisions within their jurisdiction, regulatory bodies are not 

bound by the same rules and procedures as are courts.  For example, 

where courts can be expected to make decisions consistent with past 

precedent, regulatory bodies are not similarly bound.  They are bound to 
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proceed and operate in a manner consistent with any applicable judicial 

precedent, but are not bound to decide in an identical manner with their 

own regulatory precedent.  Nevertheless, while not legally bound by 

precedent, a stable regulatory regime requires that regulators provide 

consistent decisions.  

Each regulatory body governs its decision-making processes by its own 

unique set of written procedural rules.  

In the case of Canadian energy regulators, additional rules of procedure 

issued for any specific hearing may also be set out in a “Hearing Order” or 

“Notice of Proceeding”, as some Boards call them, issued in respect of that 

hearing.  Regardless of these rules, once a particular application is under 

consideration most Canadian regulators exercise considerable flexibility in 

the application of rules.  

Beyond the specific rules of each Board, there are several over-arching 

administrative law principles developed by the courts that all Boards must 

follow.  These are the duty to conduct a hearing in a fair manner 

(procedural fairness); the duty to avoid bias; and the duty to provide 

reasons for the decision.  
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1) Procedural Fairness 

Procedural fairness requires that before a decision which might be adverse 

to a person’s interest is made, that person must (a) be notified of the 

potential for that impact, (b) be apprised of the application from which that 

party can determine whether there might be an impact, and (c) be given the 

opportunity to present a response to the full application against his or her 

interests. 

Notification requirements are usually determined by the Board.  Sometimes 

an advertisement in a newspaper will be a sufficient method of notification.  

Other times, such as when the Board or Applicant knows already that a 

certain party will be affected by the decision, it may be necessary for that 

party to be individually notified by whatever manner the Board considers 

sufficient.  The notice should communicate the subject matter of the 

hearing in sufficient detail that the recipient can determine whether it might 

affect them.  Generally, any person whose rights might by affected by a 

Board’s decision has a right to be heard. 

2) Bias 

The duty to avoid bias requires, at a minimum, that the decision-makers 

have no direct financial or other material interest in the outcome of the 
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hearing, or an association or connection with one or more of the parties in a 

hearing.  Such an interest constitutes the first category of bias, an “actual” 

or “personal” bias.  In addition, the conduct and background of the 

decision-makers must not cause a reasonable person to regard them as 

biased.  This second category of bias is usually referred to as a 

“reasonable apprehension” of bias.  Since it is easier to prove than actual 

bias, it is the more common challenge for bias.  A final kind of bias which 

causes a Board to lose its jurisdiction is “institutional bias”.  This is bias 

resulting from the Board’s processes, structure or systemic predisposition 

rather than by virtue of any one Board member. 

3) Duty to Give Reasons for Decisions 

Administrative tribunals have a duty to give reasons for their decisions.  

The main focus of this duty is to provide an assurance to all hearing 

participants that their representations were considered and why the 

decision was taken.  It may offer guidance to the parties for the future.  It 

also allows counsel to give clients proper advice and provide basis for 

meaningful appellate review by a court.  In the absence of reasons, the 

appellate court may not be able to ascertain whether the decision was 

within the tribunal's jurisdiction and may be remitted back to the tribunal for 

another hearing. 
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B. IMPORTANT PRINCIPLES 

At the end of the day you must ensure that the public utilities you regulate 

give adequate service and charge just and reasonable rates.  This is your 

first priority.  Your Rules and Board Procedures should be interpreted and 

administered in a way that secures a just, speedy and economic resolution 

of all matters.  

There are several key considerations that must be kept in mind and which 

should govern practice and procedure before a Board.  In my view, there 

needs to be a certain level of rigor in any Board process:  

1) Clarity of the Issues to be Adjudicated 

An effective hearing is one where there is a common understanding among 

the participants as to what the issues are (i.e., which issues are on and off 

the table).  It can save time and costs.  It reduces procedural wrangling and 

focuses the hearing.  If, for example, an issues list is used as part of the 

hearing process then I believe it should be enforced.  

2) Disclosure 
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Full and timely disclosure is essential to a fair process.  Two comments on 

this.  While utilities find it burdensome, a full interrogatory process which 

allows the parties to become informed with respect to the positions being 

taken by the applicant on relevant issues, and allows the applicant to be 

fully informed of the positions being taken by intervenors, is essential.  

Technical conferences can be an effective tool to aid understanding of the 

issues and promoting disclosure.  

In our jurisdiction we are seeing increasing claims of confidentiality by 

applicants who say they have to file commercially sensitive information in 

confidence.  By signing a confidentiality undertaking parties to the 

proceeding are usually given access to this information.  However, the 

public, including members of the media, are denied access and certain 

portions of hearings are held in-camera.  While there likely is some level of 

confidentiality that must be maintained, I believe claims of confidentiality by 

parties, particularly applicants, should be viewed skeptically and that 

confidential filings should be kept to a minimum.  Transparency of process 

should be preserved.  

3) Fairness to Various Participants 
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In major rate proceedings my experience is you have participants of 

varying size, sophistication and financial strength.  Boards, I think, have to 

find a way to ensure that the legitimate interests of all participants are 

heard, while protecting the integrity of the process, and administering the 

rules fairly.  In our province, that includes hearing from unrepresented 

parties and others who must not be discouraged or intimidated from 

participating.  However, the rights of the applicant must be protected.  

4) Credibility  

Board Rules need to be administered in a manner that maintains the 

Board’s credibility, and the credibility of the decision-making process with 

the stakeholders including the applicant, intervenors and the general public.  

To maintain credibility with stakeholders the process must be always seen 

as impartial.  If a Board loses its credibility with stakeholders, particularly 

the public, it would be very difficult to re-establish it.  I also think that within 

certain parameters outcomes should be predictable.  While the Board may 

not be bound by previous decisions, they should not be departed from 

lightly.  A stable regulatory environment is a key consideration to rating 

agencies and investors in determining where to invest capital at competitive 

rates. 
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5) Timely Decision-Making 

Timely decision-making is a practice and procedure issue.  Parties are 

entitled to an efficient hearing process.  It maintains credibility with the 

public and the parties.  We have adopted an internal Board Rule in our 

province which provides for a 90 day decision deadline.  Interlocutory 

matters should be released within 10 working days of final submissions.  

On the 60th day following final submissions the Clerk will meet with the 

Panel Chair/Board Member to determine the status of a pending decision.  

If it appears the decision will not be ready for release within the 90 day 

deadline the Clerk advises the Chair who will meet with the Panel 

Chair/Board Member to investigate what steps might be taken to assist the 

timely preparation and release of the decision.   

But it is not just the decision time that needs to be managed effectively.  

Any proceeding, including a general rate proceeding, should be managed 

efficiently from filing to decision.  In our Province, the compensation 

formula for Board Members includes performance pay.  One of the principal 

criteria, upon which Board Members’ entitlement to performance pay is 

based, is compliance with the Board’s Decision Deadline Policy. 

[Slide] 
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C.  THE BASIC STEPS TO A HEARING 

1) Pre-Hearing 

  Application.  A written application is sent to the Board by the 

Applicant.  Administrative advocacy, particularly in regulatory proceedings, 

has a much larger written component than court advocacy.  Perhaps the 

most startling difference between regulatory proceedings before Boards 

versus the court process is that in regulatory proceedings, the evidence in 

chief or direct evidence is in writing, is pre-filed and essentially forms part 

of the application.  Some applications may be very brief and merely state 

the nature of the application and the order requested, while others might 

already include extensive evidence supporting the Applicant’s request.   

  Hearing Order.  Sets out the procedural details and timing 

milestones leading up to the hearing.  

  Notification.  Once the Board has decided that an application is 

complete it will issue a public notice stating that an application has been 

made, the subject matter of the application, how parties affected can learn 

more and decide whether to participate.   

  Interventions.  Any parties who wish to participate in the 

hearing process must notify the Board of their desire to intervene in the 

proceedings.  Some Boards will require only a letter stating the nature of 
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the intended Intervenor’s interest in the hearing and its position on the 

matter; others will require those requesting intervenor status to submit far 

more extensive written evidence or justification.  

  Issues List.  Boards will usually issue a preliminary issues list 

containing the issues to be determined in the proceeding, invite 

submissions and then determine a final issues list.  Alternatively, parties 

can raise issues at the time they file their notice of intervention.  

  Discovery.  Discovery is a process, before the hearing, by 

which the parties to a proceeding learn the facts known by other parties 

that are relevant to the issue(s) under consideration.  Generally, discovery 

is accomplished by requesting production of relevant documents and 

asking relevant questions of other parties to the proceeding.  Some Boards 

call these “interrogatories”, others “information requests” or “data requests”.  

Access to information prior to the hearing can be important as it allows the 

parties to better prepare their cases, focus the nature of their participation, 

and reduce the length of the hearing. 

  Pre-Hearing Conference.  The Board might convene a pre-

hearing conference to determine the procedure to be followed during the 

hearing or to establish facts upon which the parties agree and thereby 
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narrow the issues to be determined.  As well, the Board may decide some 

issues are better deferred to a subsequent proceeding. 

  Settlement.  Most Boards’ rules facilitate settlement discussions 

amongst the parties.  

[Slide] 

2) Public Hearing 

  Registration of Appearances and Preliminary Matters.  A public 

hearing will usually commence by the Chair of the hearing introducing the 

matter and apprising parties on points of process such as sitting times and 

participation expectations.  Then the Chair will invite the parties to register 

their appearance and address any matters requiring determination before 

commencement of the hearing (called “preliminary matters”). Common 

examples of preliminary matters are requests (or “motions”) of one party to 

adjourn the hearing to a later date, for the Board to compel further answers 

to discovery questions, for the Board to schedule its hearing to 

accommodate the availability of certain witnesses, or for the Board to rule 

on the admissibility (or relevance) of certain pre-filed evidence. 

  Opening Statements.  After any preliminary matters are 

addressed, the Applicant may give an opening statement that briefly 

summarizes the facts of the case and the party’s position on the issues 
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under consideration.  Other parties are also accorded this opportunity at 

this time or upon the commencement of their evidence.  Parties should be 

encouraged, even in simple matters, to provide a 5 or 10 minute opening 

statement in which they explain to the Board: 

i. The issues as they see them; 

ii. How they would like the Board to resolve those issues; 

iii. Generally, the theory of their case; and 

iv. Why they have a winning case.  

Parties should be encouraged to use the opening statement as a road map, 

which tells the Board up front what they are asking the Board to do, and 

why we should adopt their position.  This will enable the Board to hear the 

evidence in the proper context. 

  Presentation of Evidence.  The opening statement is followed 

by the presentation of evidence by the Applicant.  In utility regulatory 

hearings, evidence consists almost exclusively of corporate data and the 

opinions of expert witnesses.  It is often presented by a series of panels of 

witnesses.  The most common way in which witnesses may present their 

evidence is by adopting, under oath, written evidence that they have 
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prepared and filed ahead of time.  A unique feature of administrative 

proceedings is the use of witness panels, that is, having more than one 

witness testify at the same time.  On a complex topic like rate design it can 

be very effective to have two or more witnesses on a panel to respond to 

questions.  These witnesses may have different areas of expertise on the 

panel topic.  Alternatively, panel members with significant in-depth 

knowledge on a topic can support, for example, a witness who is a principal 

spokesperson.  All the members of the witness panel are called by one 

party (i.e., the panel members all play for the same team). 

  Cross-Examination.  Once the Applicant has submitted its 

evidence, the Intervenors will then be permitted to cross-examine the 

witnesses on it, followed by the Board asking its own questions.  Although 

all Intervenors have the right to cross-examine witnesses presenting 

positions adverse to their interests, due to the time and cost involved it is 

often only those Intervenors with a particular interest in the outcome of the 

issue that will do so.  

Most regulatory Boards do not allow what is called sweetheart cross-

examination.  Cross-examination may only be used to confront an adverse 

party or to find out information.  You cannot lob friendly questions at a 

witness whose point of view is similar to that of your clients.  Once a 
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witness has been available for cross-examination by all of the parties and 

examined by the Board, the Applicant will be permitted to re-examine its 

witnesses.  During re-examination the Applicant may clarify any issues 

raised in cross-examination or address something raised for the first time in 

cross-examination, but may not present anything brand new. That would 

deny the other parties opportunity to test the new information. 

This process is repeated until each party has presented their evidence: an 

opportunity is given to others to test it by cross-examination, questions are 

asked by the Broad, followed by an opportunity for the presenting party to 

re-examine.   

Finally, in some cases, the Applicant may present evidence to rebut the 

evidence of the other parties.  The Intervenors will be permitted to cross-

examine on this new evidence (if any) and again the Applicant will be 

permitted to re-examine.   

  Argument.  Once the evidence has been dealt with each of the 

parties presents its argument as to why the Board should decide in its 

favour.  Argument may be in writing or oral.  My preference, in complicated 

matters, is written.  If oral, the Applicant presents its argument first followed 

by each of the Intervenors.  Once all parties have presented their 
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argument, the Applicant is permitted to ‘reply’ to the Intervenors’ 

arguments.  Written argument has the advantage of focussing on the 

issues and of being fresh even weeks later when the Board panel is writing 

the decision.  

[Slide] 

D. SPECIFIC ISSUES 

I have seven specific issues which I put out for discussion with respect to 

practice and procedure before my Board.  I hope these may be of 

assistance to you.  

1) Narrowing of the Issues 

I firmly believe that, through the use of an issues list process and technical 

conferences, the issues to be adjudicated should be set by the Board in the 

early phases of the hearing. This aids the parties in understanding what is 

to be litigated in the proceeding, reduces pre-hearing interlocutory motions 

and can lead to a more efficient, less costly process.  A process that works 

well is the NEB process where, in the Notice of Intervention, parties identify 

issues they believe should be included on the issues list and the Board 

makes a final determination of the issues list.  The list may then only be 

amended by order of the Board.  
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2) Standard Filing Requirements 

Another technique to streamline the hearing process and cut down on 

information requests is the publishing of detailed standard filing 

requirements.  Our Board has standard filing requirements for rate 

proceedings which outline, in considerable detail, what the applicant must 

file when seeking rate relief.  Otherwise, the first round of information 

requests in rate proceedings become repetitive where standard questions 

were being asked and answered - information which could be made 

available at the time of filing.  Standard filing requirements ensure there is a 

reasonably complete record of information at the beginning of the case - 

which will hopefully mean fewer information requests and shorten the time 

needed for the interrogatory process as well as facilitate early preparation 

of intervenor evidence.   

3) Settlement Process 

I believe Board practice and procedure should facilitate settlement 

discussions among the parties.  The Board’s practice should permit it to 

dispose of all or part of a proceeding by approving a settlement of one or 

more of the issues agreed to among the parties.  While often, in a general 

rate proceeding, many issues cannot be resolved, there are some that can 

and should be if the parties focus their time and attention on them.  In 
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addition to informing parties and facilitating disclosure, technical 

conferences can be a useful forum to promote or at least facilitate 

settlement discussion.  A practice we have used in Nova Scotia is to utilize 

the services of a professional facilitator to chair the technical conference.  

Indeed, it may be worthwhile to schedule a technical conference close to 

the hearing date which would focus only on the issue of possible areas of 

agreement.  My personal view is that settlement rules should not be overly 

prescriptive with respect to process.  I think settlements, by their nature, 

require identification of points of agreement by and amongst the parties, 

and discussion of those points.  The process must be flexible enough to 

permit this.  

4) Concurrent Expert Evidence – “Hot Tubbing” 

This is a technique developed in Australia for combating adversarial bias of 

expert witnesses which typically involves the following two-step process:  

i. A pre-hearing meeting of the experts, without lawyers or 

parties, at which they produce a joint statement setting out 

the matters on which they agree, as well as the matters on 

which they disagree with brief reasons for the disagreement. 
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ii. Having the experts testify concurrently as a panel at the 

hearing with each stating their position, commenting on the 

positions of other experts and even questioning the other 

experts. 

We have experimented with this at our Board with some success.  

 

5) Enabling Projects to Proceed 

Regulators, including our Board, by and large do a good job of protecting 

the public by ensuring just and reasonable rates and fair terms of service.  

But, as regulators, we have another significant role enabling projects to 

proceed that are in the public interest.  I believe the Board’s practice and 

procedure needs to include a recognition that part of our role as regulator is 

to enable and facilitate the success of projects that are in the public interest 

by cooperating with other approving agencies and ensuring an efficient 

process.  That is not to suggest, even for a moment, that public safety 

should be compromised or that the process should not be thorough; 

however regulators, including our Board, may sometimes lose sight of the 

fact that enabling projects, that are in the public interest, to proceed is as 
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important to the public interest as the traditional role of policing and 

protecting.   

 

[Slide] 

6) Issues to be Addressed in Argument 

In some of the hearings I chair I have adopted the practice of telling parties 

in advance of oral or written argument the issues that are bothering me or 

bothering the panel that we would like to see addressed in argument.  My 

experience is that counsel appreciate the information in advance of final 

argument and, by and large, make a genuine effort to address these issues 

in argument. 

7) Consumer and Small Business Advocates  

In Nova Scotia, where the Provincial Cabinet directs or the Board itself 

decides, the Board appoints both a consumer advocate and a small 

business advocate in regulatory proceedings.  The consumer advocate 

represents the residential or domestic class of customers and the small 

business advocate represents small commercial classes of customers.  

They participate in all aspects of the hearing before the Board representing 

their customer classes as a full intervenor.   
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Prior to the appointment of the advocates, in many proceedings in our 

Province, particularly rate proceedings, no one was charged with the 

responsibility of advancing the interests of domestic / residential customers 

and small business customers.  In contrast, industrial and municipal 

customers have legal counsel and experts and their point of view is 

consistently advocated before the Board.  

A senior lawyer from the private bar was appointed consumer advocate 

and another senior lawyer as small business advocate.  The advocates are 

authorized to engage experts, and are full participants in hearings, cross-

examining company and intervenor witnesses and making submissions. 

A number of recent proceedings have concluded with a Settlement 

Agreement signed by all parties including the advocates.  An important 

factor for the Board in approving Settlement Agreements was the 

participation in the process and the endorsement of the agreements by the 

advocates.   

Our Board sees the appointment of these utility funded, Board appointed 

advocates as preference to granting large amounts of intervenor funding 

although the Board does reserve the right to provide intervenor funding in 

certain circumstances.  
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I believe a consumer advocate or small business advocate who is a 

knowledgeable and skilled participant in regulatory proceedings can help 

protect the interests of customers, particularly domestic and small business 

customers who are otherwise unrepresented in the hearing.  Just as 

important, I believe consumer and small business advocates can facilitate 

settlement negotiations and discussion which are in the interests of all 

parties and help persuade the regulator of the fairness of any settlement 

proposal.  It is obviously difficult to achieve a settlement in the course of a 

general rate proceeding where many of the customers are not at the table.  

The advocates are the proxy for these customers, particularly domestic and 

small business customers, helping the Board to determine the fairness of 

the settlement. 
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