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Overview 

This presentation will cover the following: 
   What is administrative law ?; 
   Constitutional framework; 
   Difference between courts and tribunals; 
   Adjudicative tribunals; 
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Overview 

 Legal Principles applicable to regulation;  
 Appeals; 
and 
 Enforcement Proceedings. 
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What is Administrative Law? 

 Administrative law governs the exercise of 
powers delegated by legislation to boards, 
tribunals and other bodies; 

 Administrative law also covers reviews by 
the courts of board decisions (i.e. appeals). 
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Sources of Administrative Law 

 Boards and tribunals are created by 
statutes; 

 The most important source for 
understanding the roles and responsibilities 
of a board is its “home” statute (e.g. 
Ontario Energy Board Act, Ontario Rental 
Housing Tribunal Act, Act Respecting the 
Régie de l’Énergie;) 
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Sources of Administrative Law 

 Boards only have the powers that are 
delegated to them by legislation– will set 
out mandate, jurisdiction, powers, etc. 
(Attributive Powers); 

 Other key statute for all Ontario boards is 
the Statutory Powers Procedure Act (SPPA); 
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Sources of Administrative Law 

 The SPPA sets out general procedural rules 
that are applicable to all administrative 
tribunals in Ontario. This is not necesaraly 
the case in other jurisdictions (e.g. 
Quebec); 

 Establishes criteria for matters such as 
notice, the form of hearings, and the power 
to make rules of practice and procedure; 

 Third key source is the “common law”; 
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Sources of Administrative Law 

 Common law is law developed by judges 
through decisions in cases.  These decisions 
are then applied by future decision-makers 
who are generally supposed to follow these 
precedents (the higher the Court, the 
stronger the precedent); 

 The board also creates its own precedents, 
but they are not binding. 
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Constitutional Framework 

 Tribunals exercise a legislative function; 
 The Canadian constitution gives the 

provinces control over property and civil 
rights from which are derived the functions 
delegated to tribunals. 
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Constitutional Framework 
 In Fraser v. P.S.S.R.B. [1985] 2 SCR 455, 

the Supreme Court wrote: 
 "In broad terms, the role of the Judiciary 

is, of course, to interpret and apply the 
law; the role of the Legislature is to 
decide upon and enunciate policy (through 
law); the role of the Executive is to 
administer and implement that policy." 
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Difference Between Courts and 
Tribunals 

There are two significant differences between 
administrative tribunals and courts: 
 Administrative tribunals are set up to be 

less formal, less expensive, and a faster 
way to consider issues than the traditional 
court system (the first are a creation of the 
Executive branch of Government, the 
second are part of the Judiciary Branch); 
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Difference Between Courts and 
Tribunals 

 Tribunal members who make decisions 
(adjudicators) usually have special 
knowledge about the issues they are asked 
to consider and are assisted by expert staff. 
Judges, however, are expected to have 
general knowledge about many areas of 
law, not particular expertise about the law 
in the case they are hearing. 
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Adjudicative Tribunals 

 Governed in Ontario by the Adjudicative 
Tribunals Accountability, Governance and 
Appointments Act, 2009; 

 Examples of adjudicative tribunals: Ontario 
Securities Commission, Ontario Energy 
Board, Law Society of Upper Canada. 
National Energy Board, Régie de l’énergie; 
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Adjudicative Tribunals 

 In a tribunal hearing, a case may be heard 
by one adjudicator sitting alone, or by a 
panel of several adjudicators if the matter 
is complicated;  

 They are accountable, transparent and 
efficient in their operations while remaining 
independent in their decision-making.  
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Quasi-Judicial Tribunals 

 The Ontario Energy Board, as well as the 
Régie, is a quasi-judicial administrative 
tribunal that carries out its functions 
through oral, written or electronic public 
hearings and rule-making; 

 Panels of board members make decisions; 
 Delegated decision makers 
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Quasi-Judicial Tribunals 

 Public and Transparent – hearings are open 
to the public and broadcast on the web. 
Evidence is placed on the public record and 
is accessible to the public; 

 Tribunals can create their own Rules of 
Practice and Procedure to govern their 
proceedings (e.g. Section 113 of the Act 
Respecting the Régie de l’Énergie); 

 Tribunals often have specific Rules relating 
to settlement (ADR). 
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Legal Principles 

Legal Principles in Regulation, using the 
Ontario Energy Board as an example, include: 
 Jurisdiction; 
 Burden /Standard of Proof; 
 Procedural fairness; 
 Duty to Provide Reasons; 
 Right to be Heard (Audi Alteram Partem); 
 Rule against Bias (Nemo Judex in Parte 

Sua). 
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Legal Principles 

 These 2 last rules are better known as 
Natural Justice and apply in Judicial or 
Quasi-Judicial situations (where rights are 
affected) 
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Definition of Jurisdiction 

 According to the concept of jurisdiction, 
administrative tribunals must act within the 
scope of the powers delegated to them by 
their enabling legislation. If these tribunals 
take action without legal authority, they are 
said to have exceeded their jurisdiction and 
their action may be reversed (or quashed) 
by the courts; 
 

19 



Definition of Jurisdiction 

 Courts determine whether the legislation 
permits the action which the tribunal 
proposes; 

 Often difficult to determine whether a 
provision of a statute is one which confers 
or implies jurisdiction; 

 Courts exercise caution where a challenge 
to jurisdiction is made.  
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Jurisdiction 

 ATCO Gas v. Alberta Energy and Utilities 
Board 2006 SCC 4;  

 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal 
Council [2010] SCC 43; 

 Toronto Hydro v. Ontario Energy Board 
(2010) 99 O.R. (3d) 481 (Court of Appeal) 

 Domtar Inc. c. Produits Kruger Ltée, [2010] 
QCCA 1934 
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Burden/Standard of Proof 

 The standard of proof – what does it take 
to persuade the tribunal that the applicant 
or another party has satisfied her burden 
proof ? It is the civil standard: the balance 
of probabilities. In other words is it more 
likely than not or just more than 50 %; 

 See Summitt Energy Management Inc. v. 
Ontario Energy Board 2013 ONSC 318 (Div Crt) 
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Burden/Standard of Proof 

 What quality of evidence is necessary to 
satisfy this test ? Clear, convincing and 
cogent. Whether the evidence is sufficient 
in this regard will be subjectively 
determined but, nevertheless, in a 
principled and reasoned manner. 
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Procedural Fairness – Key 
components 

 The right to be heard; 
 The rule against bias; 
 The standards are flexible – depending on 

the nature of the decision and what type of 
impact it will have on individuals, the 
requirements will vary. 

 See Baker v. Canada (Minister of 
Citizenship and Immigration) [1999] 2 
S.C.R 817; Supermarchés Jean Labrecque Inc. 
v. Flamand, [1987] 2 S.C.R 219 
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The Right to be Heard 

 Requirement comes from SPPA and common law; 
 Extent of notice required depends on type of decision; 
 Any person (which includes corporations) potentially 

affected by a decision must have notice; 
 Notice must give the person reasonable information 

about the nature of the application, the decision 
requested, etc.; 

 Must be given sufficiently in advance of the hearing for 
those affected to prepare. 

 Tsimidis v. Certified General Accountants of Ontario 
(2014) O.J. No. 3376 (Divisional Court);  
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The Right to be Heard – the 
“Hearing” 

 Before making an order, the Board must 
hold a hearing; 

 The right to know the “case” you have to 
meet; 

 “Hearings” do not always have to be oral.  
SPPA allows oral, written, or electronic 
hearings; 
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Right to be Heard – Duty to 
provide reasons 

 A board must provide reasons for its 
decision (required by the SPPA and 
common law), in Quebec, the Régie must 
provide written reasons (Section 18); 

 Reasons may take various forms, but the 
general rule is that a board must 
adequately explain the “what” and the 
“why” of its decision; 
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Right to be Heard – Duty to 
provide reasons 

 A decision not supported by adequate 
reasons in the sense of reasons that met 
the standards of “justification, transparency 
and intelligibility” specified in Dunsmuir v. 
New Brunswick could expose the decision to 
review on the basis that the decision was 
unreasonable. (2011 SCC 62, [2011] 3 
S.C.R. 708).  A Tribunal can issue a 
decision with reasons to follow, but has to 
clearly announce it’s reasons. 
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Right to be Heard – Duty to 
provide reasons 
  Viches v. Canada (Minister of Citizenship 

and Immigration) ( (2001) 110 A.C.W.S. 
(3d) 718 (F.C.C.T.D.), paragr. 10.) 

 « [10] The next issue is whether the officer was 
required to issue reasons contemporaneously with the 
decision. The applicant submitted that the Baker decision 
implies that reasons ought to be contemporaneous. 
Counsel refers specifically to Baker v. Minister of 
Citizenship and Immigration, [1999] 2 S.C.R. 817 at 845 
where L'Heureux-Dubé J. states: 

 The process of writing reasons for decision by itself may 
be a guarantee of a better decision. 
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Right to be Heard – Duty to 
provide reasons 
 She then goes on to state: 
 Reasons also allow parties to see that the applicable 

issues have been carefully considered, and are 
invaluable if a decision is to be appealed, questioned, or 
considered on judicial review… 

 While I would agree that in most cases it is preferable to 
have the reasons and the decision come out 
simultaneously, it is not an improper practice to not do 
so. It is common in the courts for a judge to give a 
decision from the bench and to indicate that reasons will 
follow. The officer's notes indicated that he stated on 
November 24, 2000 that "reasons to follow".  
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Right to be Heard – Duty to 
provide reasons 
  In my view, administrative tribunals should not be 

restricted to issuing reasons contemporaneous with the 
decision. In some instances it is very important for a 
party to receive the result on a certain date. In such 
cases if the tribunal or officer, as the case may be, is in 
a position to provide the result without the reasons at 
that time then this should be permitted. The court, of 
course, is always able to determine whether the reasons 
justify the result. The important thing for the court is to 
have reasons, and the fact that reasons may be issued 
later than the decision does not preclude a court from 
reviewing them. I also note in this case that the time 
frame is not excessively long between the decision and 
reasons.» 
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The Rule against bias 

 Boards cannot have any bias against a 
party, either real or legitimately perceived; 

 There cannot be a “reasonable 
apprehension of bias”; 

 Test is: would a reasonable and well-
informed member of the community 
perceive a bias? (Committee for Justice and 
Liberty v. Canada (National Energy Board) 
[1978] 1 S.C.R. 369 (S.C.C.). 
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Rule against bias - examples 
 The legal test for a reasonable apprehension of 

bias was approved and adopted by the 
Supreme Court of Canada in R. v. Valente, 
[1985] 2 S.C.R. 673. The test is whether an 
informed person, viewing the matter 
realistically and practically and having thought 
the matter through, would think that it is more 
likely than not that the decision-maker would 
not decide the matter fairly. See also Terceira 
v. Labourers International Union of North 
America, [2014] O.J. No. 5648(Court of 
Appeal) 
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REASONABLE APPREHENSION OF BIAS 

 The determination of whether there is a reasonable 
apprehension of bias is an objective, fact-specific inquiry 
in relation to the circumstances of a particular case 

 “Reasonable apprehension of bias” will depend on the 
context and the nature of the decision; 

 Shouldn’t be a relationship with an affected party; 
 Decision maker shouldn’t have an interest in the 

outcome of the decision; 
 Should be no suggestions of pre-judgment (may be 

shown by conduct during or outside the hearing). 
 Newfoundland and Labrador Nurses' Union v. 

Newfoundland and Labrador (Treasury Board),[2011] 
SCC 62; Westerhof v. Gee Estate 2015 ONCA206;  
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Bias resulting from institutional 
structure 

 Is there a sufficient separation between 
functions within the tribunal ? 

 Are staff in a position to inappropriately 
influence panel members ? 

 Compliance proceedings= strict separation 
of staff from Board panel. 
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APPEALS 

 Procedural fairness requirements are legally 
enforceable; 

 If Board doesn’t follow them, the Board’s 
decision can be overturned by the courts. 

 In the case of the Régie, decisions cannot 
be appealed but are subject to Judicial 
Review in cases of excess of jurisdiction 
(Privy Clause, Section 40). 
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Motion to Review or Vary a 
Decision or Order 

 The Board’s Rules of Practice and Procedure set 
out the process for a Motion to Review or Vary 
(Rule 42 for the OEB and Section 37 for the 
Régie); 

 The Board may review all or part of any order 
or decision and may confirm, vary, suspend or 
cancel the order or decision (Rule 43 of the 
Rules of Practice and Procedure); 

 The Board may stay an order or decision 
pending the determination of the motion 
(section 34 for the Régie). 
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Appeal to Divisional Court & 
Court of Appeal 

 
 Under the Ontario Energy Board Act, 1998 

(section 33) an appeal lies to the Divisional 
Court from,  

(i)   an order of the Board, 
 (ii)  the making of a Rule or the issuance 
       of a Code under the Act; 
 There is no appeal of Régie decisions 
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Appeal to Divisional Court & 
Court of Appeal 

 An appeal may only be made on a question 
of law or jurisdiction and must be made no 
later than thirty days of the making of the 
Rule or order or issuance of a Code;   

 The Ontario Court of Appeal, with leave 
from that Court, hears appeals of decisions 
of the Divisional Court. 
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ENFORCEMENT PROCEEDINGS 
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Enforcement Proceedings 

 Tribunals issue orders which are legally 
binding – there are repercussions for failing 
to follow a tribunal order 

 Some tribunals are also given the powers 
to enforce provisions of other statutes (e.g. 
Ontario’s Energy Consumer Protection Act) 
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Enforcement Proceedings  

 Enforcement proceedings are usually 
conducted differently than an ordinary 
tribunal proceeding: usually the only party 
is the person accused of misconduct 

 Strict separation between staff and tribunal 
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Questions 
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LEGAL CONTEXT FOR 
REGULATION 
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