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For documentation (case law, statute, and commentary) with 
particular reference to energy regulation supporting the various 
tips and propositions contained in this power point presentation, 
see David J. Mullan, “Energy Regulation and the Courts: a Ten 
Year Perspective” (2013), 1 ERQ 1, “2014 Developments in 
Administrative Law Relevant to Energy Law and Regulation” 
(2015), 3 ERQ 17, “2015 Developments in Administrative Law 
Relevant to Energy Law and Regulation” (2016), 4 ERQ 19, “2016 
Developments in Administrative Law Relevant to Energy Law and 
Regulation” (2017) 5 ERQ 15, and “Recent Developments in 
Administrative Law”, power point presentation, 11th Canadian 
Energy Law Forum, May 11, 2017 
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Sources 

• Common law (generally default but can prevail  
over next two in list) 

• Tribunal rules of practice and procedure 
• Regulations 
• Statutes – Constitutive and general procedural 

statutes such as Ontario Statutory Powers 
Procedure Act; Alberta Administrative Procedures 
and Jurisdiction Act 

• Constitution (Charter, Canadian Bill of Rights, 
various provincial Bills of Rights, aboriginal rights,  
particularly consultation and accommodation) 
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Twenty Precepts 
1. Pay careful attention to identifying the sectors of the public, industry, 
indigenous peoples, and government to which you should give notice of an 
impending regulatory hearing.  
2. Be aware of the principles and statutory provisions respecting party, 
intervener, and other forms of status at your hearings. 
3. Facilitate participation and avoid problems (especially from unrepresented 
participants) by carefully designed website and advice facility which address 
participatory and hearing issues. 
4. For major regulatory hearings, consider laying groundwork for hearings and 
preempting subsequent complaints of lack of consultation and notice with 
community outreach and information sessions. 
5. Subject to legitimate claims for confidentiality, err on the side of generosity 
on disclosure and discovery, and facilitate by e-disclosure and e-discovery. 
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Twenty Precepts (cont.) 
 
 

6. Realise potential, either by reason of ability to control proceedings before 
you or your rules of procedure or practice, for sorting and refining of issues as 
well as simplification of evidence presentation through various forms of 
prehearing procedures and electronic filing. 
 
7. Do not, however, fall into the trap of over-judicializing the proceedings – you 
are a regulator with a policy mandate, not a criminal court. 
 
8. Without becoming too fast and loose, recognize the flexibility that comes 
with not generally being bound by the rules of evidence applicable in regular 
court proceedings. 
 
9. More generally, do not allow the parties to take the conduct of the hearing 
into their own hands. Impose discipline. Nonetheless, behave at the hearing 
with decorum, and listen. Behind every testy exchange with counsel and 
witnesses lies the possibility of a challenge for a reasonable apprehension of 
bias. 
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Twenty Precepts (cont.) 
10. Where bias and lack of independence challenges are raised, whether 
related to your prior involvements and associations or your behaviour at a 
hearing, recognize that you are obliged to deal with them. However, 
conscious of the public interest in participation by experienced adjudicators 
and the capacity of parties to use bias challenges as a means of “forum 
shopping”, do not disqualify yourself too readily. 
 
11. Energy regulators are generally meant to be independent of the 
government that appoints them. As a consequence, be careful as an agency 
or personally not to develop cozy relationships with the Minister or 
departmental staff, and, in particular, resist any encouragement to discuss 
pending matters with them. 
 
12. Avoid off the record contact with proponents, their witnesses and 
counsel, as well as other parties prior to or during hearing, and, in particular, 
contacts that involve the actual or potential insinuation of evidence and 
arguments into hearing process, an admonition that extends to members, 
lawyers and other staff. 
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Twenty Precepts (cont.) 
13. Act preemptively when you are aware of prior involvements and 
associations that could give rise to concerns on the part of one or more of the 
participants. Reveal the full facts to the parties and ask whether anyone has 
objections to your participation. 
 
14. Recognize that the standards respecting bias and a lack of independence 
may vary depending on the role that an Energy Regulator is exercising. In 
particular, those standards may be stricter in the case of enforcement or 
compliance proceedings than they are in the instance of broad public interest 
regulatory permission hearings. 

 
15. As well as dealing with challenges to your participation based on a 
reasonable apprehension of bias, you may also have an obligation to deal 
with any general legal and constitutional (Constitution Act, Charter, or 
aboriginal rights) including challenges to your jurisdiction and proceedings 
and even to the statutory regime under which you function. 
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Twenty Precepts (cont.) 
16. Do not hesitate to consult with other members of your agency as well as 
lawyers to the agency and other staff even in relation to matters that you are 
currently hearing, but recognize the constraints within which such 
consultations can take place legitimately. 
 
17. Talking of consultation, be vigilant as to the extent to which your 
proceedings might affect indigenous peoples’ rights, interests and claims and 
the special procedural obligations that may arise in those situations, 
particularly when the Crown’s constitutional duty to consult and, where 
appropriate, accommodate is engaged. 
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Twenty Precepts (cont.) 
18. Take seriously the statutory and common law requirements to 
provide reasons for your decisions (both final and interlocutory) and 
justify deference or respect from reviewing and appellate courts by the 
quality of your reasons (and also content of formal record of your 
proceedings). 
 
19. Take particular care to justify departures from your own 
precedents or general principles of regulatory theory. 
 
20. Only resort to the use of grand legal principles where it is 
absolutely necessary. Where possible, base your decision on a careful 
examination of the facts, the intricacies of your own statutory regime, 
and the law developed by your own tribunal or agency precedents. 
The courts will generally respect your expertise and apply a deferential 
standard of review if you remain rooted in those issues. 
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1. Notice 

• To whom? 
• By what means? (The death of newspapers 

and local TV channels) 
• What level of detail? (nature of proposal; how 

to participate; access to further materials) 
• How timely? 
Generally covered by constitutive or general 
procedural statute and/or agency rules of 
practice and procedure. (Aboriginal rights!) 
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2. Parties, Intervenors and 
Standing 

• Who is entitled to participate? 
• Is there a legislative test? (Common law default) 
• Generally language such as “directly and adversely affected” (“has 

relevant information and expertise”) 
• Not self-applying; considerable litigation particularly in Alberta and 

now federally 
Alberta Administrative Procedures and Jurisdiction Act, section 1 (“rights will be varied or 
affected”) (though no longer applicable to AUC and AER) 
Alberta Utilities Commission Act, section 9; Responsible Energy Development Act, sections 
32, 34(3) 
Canadian Environmental Assessment Act, 2012, sections 2(2), 28, 43(1)(c), 52.2 and 83 
(inserting section 55.2 in National Energy Board Act) 
Forest Ethics Advocacy Assoc. v. National Energy Board, 2014 FCA 245, [2015] 4 FCR 75 
C. Kemm Yates, QC and Sarah Nykolaishen, “National Energy Board Procedural Reform – 
Round 2 Goes to the Regulator” (2015) 3 ERQ 37. 
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3. Websites and Information 
Officers 

• Recognize advantages of website and information 
officers as source of information about processes, 
including conduct of hearings 

• Time spent in designing user friendly and 
comprehensive website with backup for queries 
will enhance  participatory rights and minimize 
possibility of challenges based on inadequate 
awareness of rules of game -  particularly from 
unrepresented parties and intervenors 
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4. Community Outreach 

• Priming the pump can be extremely useful  
• Community meetings and other forms of 

outreach prior to major regulatory hearings 
irrespective of “legal” obligations respecting 
notice and participation can both identify 
problems and issues and assist in sorting out 
notice and participatory obligations 

• May also defuse or at least diminish suspicions 
about openness of process and seriousness of 
intent to listen to opponents  
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5. Discovery and Disclosure 
• Generally provided for “statutorily” but not self-applying. 

Covers both materials generated within agency and materials 
in possession of others and requiring order to produce 

• Even though not strictly criminal, more will be required in 
context of enforcement and compliance hearings 

• Strike balance between access to relevant material, and 
keeping lid on materials in play, preserving efficiency of 
process, discouraging fishing expeditions, and protecting 
privileges 

• Facilitate through e-disclosure and e-discovery 
 
Mission Institution v. Khela, 2014 SCC 24, [2014] 1 SCR 502, at paras. 81-98 
Philip Tunley, “Electronic Evidence and E-Litigation in Regulatory Tribunals” 
(2015) 3 ERQ 31 
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5. Discovery and Disclosure (cont.) 
• Access rights on occasion counterbalanced by 

legitimate requests for confidentiality – generally for 
purposes of protecting commercially sensitive 
information, obligations of confidentiality to third 
parties, information that could compromise security, 
and solicitor/client and other evidential privileges or 
protections 

See e.g. Cape Breton Explorations Ltd. v. Nova Scotia (Attorney General), 2015 
NSCA 35; “Kinder Morgan wins battle to keep emergency plans secret”, 
Vancouver Sun, Jan. 18, 2015. See Trans Mountain Pipeline ULC (Trans 
Mountain), Application for the Trans Mountain Expansion Project (Project), 
Rulings 31 (Sept. 25, 2014) and 50 (Jan. 15, 2015), File OF-Fac-Oil-T260-2013-
03 02 (NEB), though see “National Energy Board to Change Plans on How Spill 
Response Plans Are Made Public”, The Tyee, January 13, 2016. 
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6. Prehearing Procedures 

• Critical in preserving integrity of regulatory 
hearings (particularly on major projects) 

• Increasingly dealt with “statutorily” 
• Pre-filing of evidence (esp. expert reports); 

defining, narrowing, and refining facts and legal 
questions (including agreed statements of facts); 
recognizing ADR processes as way of resolving 
some or all of issues; setting a detailed agenda 
for actual hearing with respect to both timelines 
and scope; facilitate (require) electronic filing 

 Philip Tunley, supra 
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7. Avoiding Over-Judicialization 

• Flows from development of prehearing 
procedures 

• Carries over to hearing – in general, energy 
regulators have greater procedural and evidential 
flexibility than regular courts (both civil and 
criminal) and even some adjudicative tribunal 
hearings (though may be less true for 
enforcement or compliance hearings) 

• eg Combination of written and oral evidence; hot 
tubs for presentation of expert evidence; 
electronic filing 
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8. Evidence 

• Generally not bound by rules of evidence 
Alberta Utilities Commission Act, s. 18; Responsible Energy 
Development Act, s. 47; Ontario Statutory Powers Procedure Act, 
s. 15 

• Not restricted to best evidence. Weight 
generally for tribunal 

• Evidential rulings likely to be seen as exercise 
of discretion attracting deference on review 

• However, need to be more careful with 
compliance or enforcement hearings 
 18 



8. Evidence (cont.) 

• More generally, relevance and probative value are the 
concerns 

• Also, make sure that evidential rulings do not result in 
denial of procedural fairness (in sense of opportunity to 
make one’s case), or a nominate substantive ground of 
review such as failure to take account of relevant factor 
or misconception of the nature of inquiry. 

• Rulings on solicitor/client and litigation privilege will 
generally be reviewed on a correctness basis. 

Alberta (Information and Privacy Commissioner) v. University of Calgary, 2016 SCC 53, 
[2016] 2 SCR 555. 
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9. Hearing Behaviour 
• Don’t surrender the hearing room to counsel, parties, 

or witnesses 
• Exercise control though with courtesy and restraint, 

not sarcasm, anger or vituperation 
• Recognize challenges posed by unrepresented parties, 

intervenors, and witnesses, as well as inexperienced 
counsel 

• Don’t hesitate to put a stop to testimony (even from 
experts) that is of marginal or no relevance to issues at 
stake 

• Unruliness, grandstanding, rudeness, excessive 
aggression are unacceptable  
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10. Dealing with Bias Challenges 

• In general, decision-maker is obliged to deal with 
initially 

• Where challenge is to one member of panel, for that 
member to determine whether should recuse 

• Don’t recuse too readily. Encourages forum shopping; 
public interest in decision-makers’ fulfilling role 

• Generally, no need to adjourn proceedings if ruling 
subject to judicial review application but may be 
required by legislation and sometimes advisable where 
at beginning of what is scheduled to be long and 
complicated matter 

21 



11. Relations with Minister and 
Departmental Officials 

• Unless Minister and Departmental Officials given 
statutory extra-hearing room role, contacts about 
particular matter can represent threat to 
independent decision-making 

• Also, gives rise to suspicion of extra-hearing 
insinuation of evidence and argument 

• Formalize protocol for relationships with Minister 
and Departmental Officials so that, where contact 
necessary or desirable, problems do not arise 
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12. Other Extra-Hearing Contacts 

• Similar concerns about inappropriate, unilateral 
insinuation of evidence and arguments can arise 
out of contacts between panel members and 
agency staff with parties (and particularly 
proponents), their lawyers and their witnesses 

• Avoid such contacts and document on the record 
those that do occur even if for legitimate reasons 
such as administrative inquiries and advice on 
procedures  

Learn from experience of NEB in Energy East hearings: see (2017), 5 ERQ 15, at 
26-29. 
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13. Revealing Facts that Could Give Rise to 

Bias/Independence Challenge 
 • Even where believe no room for challenge on 

basis of relationship with issues or participants, 
avoid possibility of trouble by revealing to 
participants and asking if concerns 

• Do not assume that participants have access to 
relevant information or even have done due 
diligence. 

• Should not spend hearing hoping that 
participants do not become aware of critical facts 
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14. Bias and Lack of Independence 
Principles – Variation in Standards 

• Public interest regulators subject to less stringent 
standards than apply to rights adjudication 
tribunals 

• Prior involvement with parties and issues not so 
frowned upon; experience, policy views an asset 

• At least in relation to prehearing matters, must 
establish prejudgment to extent that 
representations futile 

• Caution once again when engaged in 
enforcement/compliance hearings – normal 
standard of “reasonable apprehension” likely  
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15. Constitutional (including 
Charter) Questions 

• In general, have authority, indeed obligation to deal with all 
relevant legal issues including validity of constitutive 
legislation 

Forest Ethics Advocacy Assoc. v. National Energy Board, supra, at para. 42 
• However, subject to legislative withdrawal or modification  
Alberta Administrative Procedures and Jurisdiction Act, s. 11, but see Sched. 1 to 
AR 69/2006, designating AUC and AER as having capacity to deal with all 
constitutional questions; Alberta Responsible Energy Development Act, s. 21 
(withdrawing capacity of AER to deal with adequacy of aboriginal consultation); 
British Columbia Administrative Tribunals Act, ss. 43-45. However, see ruling of 
AUC rejecting responsibility to assess adequacy of indigenous people 
consultation: Ruling made on October 16, 2016 as part of Fort McMurray West 
500-kV Transmission Project Proceeding: Proceeding 20130 
• Part of justification: building of record and providing agency 

insights for purposes of any subsequent judicial review 
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15. Constitutional (including 
Charter) Questions (cont.) 

• Develop procedures and strategies for dealing 
with constitutional issues 

• Ensure that relevant notice obligations are 
fulfilled by those raising constitutional 
questions, and particularly notice to  
appropriate Attorney or Attorneys General 

Trans Mountain Pipeline ULC (Trans Mountain), Application for the Trans 
Mountain Expansion Project (Project), Rulings 34 (October 2, 2014) and 40 
(October 23, 2014), File OF-Fac-Oil-T260-2013-03 02 (NEB)  
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16. Consultation with Others within 
Agency 

• Entitled to consult with others within tribunal 
(members, staff, including lawyers) who are not 
sitting on matter 

• Subject to restrictions and operating rules 
• Should not involve insinuation of new evidence, 

arguments, or policies 
• Should be voluntary, informal; not dictated by 

Chair, lawyer, or CAO 
• Test for impropriety is compulsion, not influence 
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16. Consultation with Others 
(cont.) 

• In enforcement or compliance proceedings, 
should not include consultations with 
enforcement/compliance/prosecutorial staff, 
and in particular “prosecuting” counsel 
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17. Duty to Consult and 
Accommodate Indigenous Peoples 

• Highly problematic area 
• Consultation/accommodation obligation owed by 

Crown, and not part of role of agencies save where 
conferred explicitly or necessary implication by 
legislation or perhaps where delegation by Crown  

• In contrast, can assess whether Crown has fulfilled its 
obligations (at least where Crown is proponent before 
regulator and perhaps generally) 

Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 SCR 
650, but cf  Chippewas of the Thames Valley First Nation v. Enbridge Pipelines, 
2015 FCA 222 ( under reserve in SCC: [2015] SCCA 524 (QL) 
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17. Duty to Consult and Accommodate 
Indigenous Peoples (cont.) 

• However, absence of responsibility for consultation 
does not derogate from common law obligation of 
procedural fairness to Aboriginal peoples and other 
procedural fairness obligations arising out of section 35 
of Constitution Act, 1982 

• Crown itself may be able to rely on regulator 
procedures as meeting in part Crown’s own duty 

Hamlet of Clyde River v. TGS-NOPEC Geophysical Co. ASA (TGS), 2015 FCA 179 
(under reserve in SCC: [2015] SCCA No. 430 (QL)) 
• Responsibilities may be legislatively modified or 

withdrawn 
Alberta Responsible Energy Development Act, section 21 
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17. Duty to Consult and Accommodate 
Indigenous Peoples (cont.) 

 
 

• Agencies may develop own policies or be subject to 
general central government policies 

Government of Alberta’s Guidelines on Consultation with First Nations 
on Land and Natural Resource Management, and Government of 
Alberta’s Policy on Consultation with First Nations on Land and Natural 
Resource Management, effective July 28, 2014 (Equivalent policies and 
guidelines now exist for some but not all Métis Settlements.) 
Government of Alberta Proponent Guide to First Nations Consultation 
Procedures for Land Dispositions, February 3, 2015 
• Any obligation owed to indigenous peoples, not 

members or individuals. Has implications for notice 
and recognizing standing to participate 

Behn v. Moulton Contracting Ltd., 2013 SCC 26, [2013] 2 SCR 227 
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18. Reasons 

• Not a universal requirement at common law but long 
required by statute in Alberta and Ontario for tribunals 
subject to general procedural statutes  

• Unlikely that regulatory agencies will be excused when 
conducting regulatory hearings 

• Absence of any reasons where required might be free-
standing ground for judicial review 

• Obligation can extend to interlocutory rulings on such 
issues as standing, intervenor status, admissibility of 
evidence, and other procedural questions 
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18. Reasons (cont.) 

• In contrast, inadequate reasons not an automatic 
or free-standing ground of judicial review 

• However, inadequacy (in sense of reasons that do 
not meet standards of “justification, 
transparency, and intelligibility”) may form basis 
of judgment that decision under review is 
unreasonable 

• Earn deference (respect) from courts by quality of 
reasons as well as formal record of proceedings 

Newfoundland and Labrador Nurses’ Union v. Newfoundland and Labrador 
(Treasury Board), 2011 SCC 62, [2011] 3 SCR 708  
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18. Reasons (cont.) 

• However, reasons need not be perfect and need 
not address every single item of evidence or issue 
raised 

• In crafting, keep underlying purpose in mind: 
 (i) Do reasons assure parties that have been 
 heard, provide a basis for conduct of appeal 
 or judicial review, give guidance to regulated 
 community? 
Vancouver International Airport Authority v. Public Service Alliance of Canada, 
2010 FCA 158, [2011] 4 FCR 425 (at para. 14) (per Stratas J.A.) 
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18. Reasons (cont.) 

(ii) Do reasons reveal a line of analysis 
(“intelligibility”) that could reasonably lead 
the regulator from evidence before it to 
conclusion reached? 
Law Society of New Brunswick v. Ryan, [2003] 1 SCR 247, at para. 61 (per 
Iacobucci J.) 
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19. Justify Departures from Precedents and 
General Principles of Regulatory Theory 

• Even though inconsistency is not a free-standing ground for 
seeking judicial review, courts may look askance at decisions 
that depart from agency’s own precedents or general 
principles of regulatory theory 

• Accordingly, take special care in providing justification for such 
departures 

• Not to do so is to increase the possibility of losing respect and 
having a decision branded as unreasonable either at large or 
because of inadequacy of reasons 

Communications, Energy and Paperworkers Union of Canada, Local 30 v. 
Irving Pulp & Paper Ltd., 2013 SCC 34,  [2013] 2 SCR 458, at para. 161 
However, cf Ontario (Energy Board) v. Ontario Power Generation Inc., 2015 
SCC 44, [2015] 3 SCR 147 
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20. Avoid Grand Statements of 
Principle 

• Predominant standard in conduct of judicial review and 
statutory appeals is that of reasonableness, not correctness 

• Applies to issues of fact, mixed fact and law (from which no 
readily extricable pure question of law), exercises of 
discretion, and, more generally, policy-based 
determinations 

• Also, presumptively standard for questions of law where 
agency is interpreting home or other closely related statute 

 
Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ 
Association, 2011 SCC 61, [2011] 3 SCR 654, at para. 34 (per Rothstein J.); 
Ontario (Energy Board) v. Ontario Power Generation Inc., supra 
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20. Avoid Grand Statements of 
Principle (cont.) 

• If want to benefit from deferential review, narrow 
where feasible decisions to those categories 

• Avoid, save where necessary, the Constitution, 
questions of general common or civil law, statutes 
with which have infrequent contact 

• However, also recognize phenomenon of 
“disguised” correctness and earn deference by 
adherence to precepts respecting reasons and 
general principles of statutory interpretation, 
particularly when dealing with pure questions of 
law, irrespective of their character 
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David Mullan, 
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Phone and FAX: 613-546-1297 
June 6, 2017 
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