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The Inspiration 
 
The object [of giving reasons] is not to show how the judge arrived 
at his or her conclusion, in a “watch me think” fashion.  It is rather 
to show why the judge made that decision. 
 
(McLachlin C.J.C., R.E.M. 2008) 
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Objective is to show why you 
decided the case the way you did  
 
How you do that requires: 
 understanding your audience 
 understanding the purpose and sufficiency of reasons 
 thinking about how you communicate your decision in 

a way that enables your audience to understand 
 what you are deciding 
 what your decision is 
 why you decided it that way 
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Overview 
1. The Context in Which Decisions Are Written 
2. Legal Purpose and Sufficiency of Reasons 
3. Issues-Driven Structure 
4. Context Before Detail 
5. Point Forward Writing Style 
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CONTEXT 
  

Be Aware of Your Audience 
 

 The Parties 
 The “Losing” Party 
 The Ratepayers 
 Other Utilities 
 Public At Large (incl. The Press) 
 Government 
 Reviewing Court 
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Your Audience Is a Complex One 
 
Most Effective Way to Communicate? 
 
Write for Those Who Know Nothing At All 
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Two Kinds of Texts 
1.   Texts we “read” – novel 

 
2.   Texts we “consult” – statute 
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Decisions Straddle The Line 
 

 There are conflicts to be resolved      
   Some readers consult parts of the decision for particular purposes 
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BUT 
 
You are not writing a novel 
You have a job to do 
Resolve the dispute 
No need for suspense 

9 



 
LEGAL PURPOSE AND 
SUFFICIENCY 
 

 
 
 
a)  The Duty to Give Reasons (R. v. Sheppard, 2002) 
 
Accountability for the discharge of your responsibilities as decision-maker 
 
Ensure the losing party understands why he/she/it lost 
 
Fill an important function in appellate/judicial review process 
 
Resolve troublesome principles of unsettled law or confused or contradictory 
evidence 
 
Not held to abstract level of perfection 
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The Duty to Give Reasons (Cont.) 
 

Not all evidence need be reviewed 
 

Not every facet of every argument need be addressed 
 

Reasonably intelligible 
 

Provides the basis for meaningful appellate review 
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b) Standard of Review (Dunsmuir, 
2008) 
 
Two Standards: Correctness or Reasonableness 
 
Reasonableness 
1. Process 
Justified, transparent and intelligible 
 
2. Outcome 
Decision falls within a range of acceptable outcomes defensible on the facts 
and law 
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1. PROCESS 
 (i) Justified 

• founded in the evidence 
• consistent with the law 
• logical connection between the decision and the basis for the decision 

(ii)  Transparent 
• the logical connection, and the evidence on which the reasoning relies are apparent in the 

decision 

(iii) Intelligible 
• capable of being made out  
• understandable 
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2. OUTCOME 
 
Range of Acceptable Outcomes 
 Is the result one that a reasonable person could reach, on the evidence and 

applicable law? 
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ISSUES – DRIVEN STRUCTURE 
The balance of my presentation proceeds from the pedagogical insight that 
readers understand what they are reading better if they understand why they are 
reading it. 
This is where the issues-base structure, providing context before detail and the 
use of a point-forward  writing style come in. 
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Open with a summary of the issues (the specific disputes or 
issues to be resolved) 
 
Your disposition of these issues 
 
Followed by your discussion and analysis, organized by 
issue 
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SOURCES 
Berry, Edward, Writing Reasons: A Handbook for Judges (3rd) E-M Press 
 
Raymond, James C., Writing For The Court, Carswell 
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Two Basic Structures 
 
 
Fact/Chronology Driven Structure 

 
Issue-Driven Structure 
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Fact/Chronology Driven Structure 
1. Introduction 
2. Background 
3. Procedural History of Events Leading to The Hearing and Your Decision 
4. Evidence/Findings of Fact 
5. Law/Applicable Principles 
6. Analysis 
7. Conclusion 
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Issue Driven Structure 
1.    Introduction (including issues,  disposition and limited general 
background) 

 
2.    Issue One 

• Statement of the Issue 
• Legal principle which governs 
• Evidence bearing on that issue 
• Analysis and conclusion on that issue 

 
3.    Issue Two (etc.) 
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The Issue-Based Approach 
 Decision writing is a recursive exercise. 
 
 Constantly write and revise. 
 
 Once you build solid issue-based foundations, build huge fences 
 around each of them. 
 
 Do not let anything inside the fence unless it has a job to do on that 
 issue. 
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Structural Choices 
Procedural Information 
 Omit if not absolutely necessary to the reasons 
 
Evidence 
 Omit if not necessary to the reasons 
 Avoid long, free-standing recitations of the evidence 
 Organize review of evidence by issue 
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 Background Information 
 
 Omit unless essential for overall context 
 Brief 
 If relevant only to one issue, move to discussion of  that issue 
 If necessary, each issue can have its own brief “Background” section 
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Positions of the Parties 
  
 By issue only 
 
 Consider omitting the “position” of the winning party 
 
 Your reasons will likely rely on the winning party’s arguments 
 anyway 
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LOPP/FLOPP 
  
 Loosing Party’s Position (LOPP) 
 Flaw in the Losing Party’s Position (FLOPP) 
 

1. Explain the losing party’s position 
2. Then explain the flaw in the losing party’s position 
3. Then state your (the “winning”) analysis or conclusion 
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LOPP/FLOPP (cont.) 
  
 Promotes intellectual rigour and honesty 
 Forces you to join issue with the chief argument(s) against your 
 conclusion 
 Increases confidence that you are reaching a sound decision that is 
 justified, transparent and intelligible 
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LOPP/FLOPP (cont.) 
Why not to explain the winning party’s position. 
 
1. It is likely the same as your reasons for decision on the issue 
2. Winner unlikely to complain that its argument not mentioned if it is 

winning the point 
3. Winning the point is acknowledgement enough 
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LOPP/FLOPP (cont.) 
  
May not persuade the losing party but at least they, and the reviewing court, 
know precisely why you reached the conclusion you did and why you 
disagreed with the losing party’s position 
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The “Why?” Question 
The object [of giving reasons] is not to show how the judge arrived at 
his or her conclusion, in a “watch me think” fashion.  It is rather to 
show why the judge made that decision. 
 
(McLachlin C.J.C., R.E.M. 2008) 
 

 This is where you “earn” the deference to your decision under the 
 Dunsmuir test 
 
 Not enough that you were there and heard the witnesses 
 
 Not enough to just prefer one witness’s testimony over another – you 
 must explain why 
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The “How” of  your decision 
 
  Hard work 
  Ploughing through masses of pre-filed evidence 
  Listening/reading to all the oral testimony and submissions 
  Grappling with all the (sometimes confusing or half-baked) arguments 
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 A lot of the evidence may have been of  no or limited relevance to the real 
 issues in dispute 
 

 A lot of the arguments may, on closer examination, lack substance or have 
 been make-weights. 

31 



  
 
 You were paid to do all that hard work 
 
 The Reader was not 
  
 You do not need, or want, the Reader to suffer through the same 
 process you did 
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 The way you avoid that is by identifying early on in your reasons the 
 real issues in controversy. 
 
 Organize your reasons around those issues and, in the context of 
 dealing with those issues, let the Reader know why you resolved that 
 issue that way 
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Five Step Method for the Issues - 
Driven Approach 
1. Identify the issues. Write a case-specific heading for each issue 
2.  Arrange the issues in a logical sequence that makes sense 
3.  Write a beginning – summarize the issues 
4.  Analyze each issue 
5. Write an ending – summarize conclusion on  issues 
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1. Identify Issue/Case Specific 
Heading 
 
Before you can decide anything, you have to identify the issues that need to be 
decided 
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Generic vs. Case Specific 
Two kinds of Issues 
1. Generic Issues -  useful 
2. Case Specific -  more useful 
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Topics have no energy:         
 
 Rate Base 
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Questions have energy: 
 
 
Is the recovery plant “used and useful” in the provision of utility service? 
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When Do You Identify the Issues? 
You should begin process of identifying the issues before the hearing begins 
Helps you make sense of all the details as you go through the material/hearing 
Relevant facts cannot be distinguished from pointless digressions unless you 
have a clear grasp of the issues 
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 Dividing the case into discrete issues is essential to breaking down 
 your reasons into meaningful, digestible pieces 
 
 Without a clear and firm grasp of the issues your analysis will  seem 
 like a vast swamp in which the Reader has become lost 
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2. Arrange issues in a way that 
makes sense 
 May be dictated by external requirements  
 BUT 
 Within topics that must be dealt with, there will be sub-issues 
 If unsure, write each issue on a card or page and play with the 
 sequencing 
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 Are there threshold issues, e.g., jurisdiction? 
 Is one issue dispositive, rendering other issues moot? 
 Are some issues significantly more  important than others? 
 Natural groupings or categories? 
 Is there a logic chain where each depends on the others? 
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3. Write a beginning 
Three Principles: 
 
1. Opening page of your decision is extremely valuable space.  Don’t waste 

it. 
2. Tell reader at outset in plain language what the case is about and what the 

issues are (and your conclusions on those issues) 
3. Context before detail.  Provide the context in which the issues come up so 

the Reader knows why he or she is being asked to read the details                                             
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Because your beginning is 
important – do not waste it! 

  
 Do not begin with a boring recitation of the procedural history or by 
 citing the dry, technical language of your empowering statute 
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USE PLAIN LANGUAGE!   
  
 Use ordinary language which tells a story 
 
 Describe the conflict or dispute you are about to resolve (and how 
 you resolved it) 
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. 

                No reason not to begin a decision with  
 the same interest-attracting opening as a  
 novel -   
 that is, a problem that begs for resolution 
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CONTEXT BEFORE DETAIL   
  
 What is the case about – what are the issues? 
 
 Foreshadow the structure of your decision 
 
 Try to move directly from your short introduction into the issues 
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BUT 
If  more background is required 
 
Create a literary vestibule between the introduction and your analysis of each 
of the issues called “Background” 
 
This too should be short, simple and clear 
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Avoid the temptation to front end load all the facts 
 
Reserve issue-specific facts for your treatment of that issue 
 
Background facts – only those truly relevant to the case as a whole, necessary 
to understand the context for what follows 
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4. Analyze Each Issue 
 
The ‘Why?’ Question 
 
You are entitled to deference on all issues of fact and on issues of law within 
your area of expertise 
 
You must earn that deference with the quality of your analysis 
 
“Why” not “How” 
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5. Write an Ending 
 Use conclusion as summary of disposition of the issues 
 Go to the bottom line – what has actually been decided/ordered? 
 “For the foregoing reasons the application is granted” is usually not a 
 helpful way to conclude. 
 Assume Reader flips to Conclusion before reading anything to find 
 out the result 
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Context Before Detail/Point 
Forward Writing   
 What do Readers want? 
 
 Clarity 
 Conciseness 
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 Your Readers are not reading for enjoyment, possibly not even for 
 interest 

 
 Why are they reading your decision? 

 
 Because they have to 

 
 It affects their interest 
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      Reader-based prose strives to create the “smart” reader 
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How do you create the “smart” Reader? 
 
1.  Provide context before detail 

 
2. Write “point forward” 

 
3. Provide a “point” sentence before all block quotes 
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The Reader achieves understanding when you provide: 
 
Context – set up what case is about and issue(s) 
 
Point – provide the conclusion or finding  
 
Detail – the specific facts or arguments which support or illustrate the 
conclusion/finding 
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 The human mind is not a computer 
 
 Readers absorb information better if they understand its significance 
 as soon  as they see it 
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What do we mean by context and point? 
 
Context 
 what the case is about 
 the issues to be decided 
 tells us why the details(which are to follow)  matter 
 makes reader “smart” because he/she will, with this context, see 

immediately why the details matter 
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Where provide context? 
 
At the beginning, in an overview 
At the beginning of each issue or section 
At the beginning of each sub-issue 
Even at the beginning of a paragraph  
Certainly, before all block quotes 
Any time the Reader might ask, “why am I reading this?” 
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OVERVIEW EXAMPLE PROVIDING CONTEXT 
Overview 
This is an application for a declaration that EFG’s option right to acquire an interest in 
an energy infrastructure project in Jordan Cove, Oregon, has not been terminated.  EFG 
also seeks an order that Veresen provide, as an incident to the option right, sufficient 
financial information about the project to enable EFG to decide: 
a) what the option is worth; and 
b) to confirm Veresen’s calculation of the exercise price. 

 
The Issues 
There are two issues: 
1. Whether the option is no longer valid because the project was terminated; and 
2. If the option remains valid, whether, and under what conditions, Veresen is required 
to provide financial information about the project to EFG as an incident to the exercise 
of EFG’s rights under the option. 
 
For the reasons that follow, I declare that the option has not been terminated and order 
Veresen to provide sufficient information: 

a) to enable EFG to determine what the option is worth; 
b) to confirm Veresen’s calculation of the exercise price of the option. 
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 Point 
 
 The “point” is: 
 Your finding 
 Your conclusion 
 The essential “take away “ on any given  issue or sub-issue 
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 Your decision is not a mystery story 

  
 Reader should not be in suspense until the  end 
 

 “Point forward” is being up front about your finding or conclusion 
 before delving into the details which support that finding or 
 conclusion 
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To bring the point forward, you use a point sentence 

 
It is a sentence which captures the kernel or essence of the issue, paragraph or 
quote 
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POINT FORWARD EXAMPLE 

1.  The theory behind this offer turned on the provisions of the JVA.  Section 8.01 of 
the JVA contains a general prohibition against the sale, assignment, transfer or 
other disposition of an interest in the joint venture without prior written consent.  
This is qualified, however, by the phrase, “except as specifically provided for or 
pursuant to any other provision of this Agreement.” Section 8.01 provides: 
 

 Except with the prior written consent of all the Members of the Joint Venture, 
 the respective undivided interest of any member in the Joint Venture Lands 
 and in all the other property, assets and rights of the Joint Venture and in all 
 benefits derived or derivable  therefrom and the interest of any Member in its 
 loans to the Joint Venture shall not be transferred, assigned, sold, mortgaged, 
 charged or in any other manner encumbered, disposed of or dealt with, except 
 as specifically provided for in or pursuant to any other provision of this 
 Agreement and, none of the shares of  the Trustee Company held by any 
 member shall be transferred, assigned, sold, mortgaged, charged or in any 
 other manner encumbered, disposed of or dealt with. 
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 It is a sentence which encapsulates your conclusion before showing 
 why you reached that conclusion 
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  Our tendency, through years of  training and experience, is to 
  start broadly, and narrow down 
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Try the opposite: 
 
 start with context: the issue 

 
 state your point: the conclusion or finding on that issue 

 
 then, move into the details of the facts and analysis which support that    

finding or conclusion 
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SUMMARY 
 
Start with context – provide the Reader with information about why the details 
matter 
 
Then bring your “point forward” – state your conclusion, finding or main 
takeaway 
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The combination of context before detail and point forward gives the Reader 
the best chance of grasping the detail 
 
It makes the Reader “smart” 
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BLOCK QUOTES 

 
“MEGO” – My Eyes Glaze Over 

 
Every quote should have a framing sentence which tells the reader the essential 
point contained within the quote 
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POINT FORWARD FOR QUOTE 
The Palais des Sport case and the observations of Mr. Houlden were cited and relied on 
by Morse J. in Clarkson Co. v. Miller, 1984 Carsewell Man 22 (Q.B.) where the right 
of a trustee of a bankrupt landlord to terminate a lease came before the court.  In 
Clarkson, Morse J. held that s. 30 (1) (k) did not give the trustee of a bankrupt landlord 
the power to terminate a lease.  He said: 

 Section [30(1)(k)] is, I think, a difficult section.  However, with respect, I 
 have come to the conclusion,  for the reasons given by the Quebec Court of 
 Appeal in Palais des Sport, that it does not give the trustee of a bankrupt 
 landlord the right to terminate the lease of or other temporary interest in 
 property owned by the bankrupt and entered into prior to the bankruptcy.  
 The right to terminate is, in my view, governed by provincial law. 
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Indeed, once you have framed the quotation this way, ask yourself whether you 
actually need the whole quotation at all 
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AVOID QUOTE ALTOGETHER 
 Anticipatory breach occurs when one party manifests, through words 
 or conduct, an intention not to perform or not to be bound by 
 provisions of the  agreement that require performance in the future.  
 There will be an anticipatory repudiation if the words or conduct 
 evince an intention to breach a term of the contract which, if 
 actually breached, would constitute  repudiation of the 
 contract, Potter v. New Brunswick (Legal Aid Services 
 Commission), 2015 SCC 10 at para. 149 
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CONCLUSION 

 
1. Use an Issue-Driven Structure 
2. Provide Context Before Detail 
3. Write “Point Forward” 
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